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Introduction 

This paper takes as its focus a guideline 
produced by the National Institute for Health 
and Care Excellence (NICE), the national 
advisory body for rationing health and social 
care in England. It should be read together 
with the first COVID-19 Briefing Paper of the 
Anscombe Bioethics Centre, Resource 
allocation and ventilators: A statement of 
Catholic principles. [1] Ethical analysis of the 
NICE guideline is relevant even after the 
United Kingdom has passed the first peak in 
cases of COVID-19 both because the danger of 
a second peak is real and because the model 
for rationing exemplified in the guideline may 
be used for other healthcare emergencies. 

It is well known that COVID-19 can cause 
breathing problems so severe that patients may 
need to be given oxygen using a ventilator. 
There is no cure for COVID-19 and many of 
those on ventilation will not survive. [2] 
Nevertheless, ventilation undoubtedly saves 
lives, helping some people through the worst 
until the body successfully fights off the 
infection. A key target for health services has 
therefore been to ensure that there are enough 
ventilators to go around during the pandemic. 
The ethical question is how these should be 
allocated in the fairest and most effective way. 

It is the role of NICE to produce evidence-
based guidelines to help providers and 
commissioners decide what treatments or 
forms of care to offer and to whom. In the 
context of the current pandemic, NICE has 
produced several documents, of which the first 
and to date most controversial is COVID-19 

rapid guideline: critical care in adults 
(NG159). [3] The purpose of the guideline is 
‘to maximise the safety of patients who need 
critical care during the COVID19 pandemic… 
[and to] enable services to make the best use 
of NHS resources’. [4] What does this 
guideline say and how far does it accord with 
a Catholic understanding of the requirements 
of justice? 

The Content of the Guideline 

The document begins by recommending that 
on admission to hospital all patients, not only 
suspected COVID- 19 patients, be assessed for 
‘frailty’. [5] Frailty is not the same as disability 
or illness. Frailty, as the term is used by 
doctors, refers to a person’s mental and 
physical resilience. As people age, they 
gradually lose their ability to ‘bounce back and 
recover from events like illness and injury’. [6] 
However, someone’s frailty cannot be inferred 
just from that person’s age. An individual who 
is 70 years old and who has suffered from a 
serious injury may well be frailer than 
someone else who is 80 years old but in good 
health. NICE recommends the Clinical Frailty 
Scale (CFS) as a tool to measure frailty. This 
gives a score from 1 (very fit) through 5-6 
(mildly and moderately frail) to 9 (terminally 
ill). [7] 

The NICE guideline recommends that decisions 
about referral to critical care should be 
informed by a CFS assessment because it is 
relatively easy to administer and there is 
evidence that higher CFS scores are associated 
with poorer patient outcomes. [8] The score 
helps estimate whether critical care would 
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help this patient. However, the first edition of 
the NICE guideline was criticised strongly by 
healthcare professionals and by disability 
groups [9] for recommending the routine use 
of the CFS with all patients. Subsequently NICE 
has revised the guideline several times to make 
clear that CFS scores should not be used in any 
patient aged under 65 or in any patient with a 
stable long-term disability. These patients 
require an ‘individualised assessment of 
frailty’. [10] Even for those over 65 without 
stable long-term disabilities, where a CFS score 
can be used, this should be done ‘as part of a 
holistic assessment’ [11] and not in isolation. 
Furthermore, doctors should also ‘involve 
relevant specialists if needed, such as for 
people with dementia’. [12] 

NICE does not provide an overall scoring 
system but states that the ‘risks, benefits and 
possible likely outcomes’ [13] of the different 
treatment options should be discussed with 
patients, families and carers, using ‘decision 
support tools’ where available. Decisions 
about admission to critical care should involve 
the critical care team. [14] The guideline also 
mandates that healthcare professionals 
‘sensitively discuss a possible “do not attempt 
cardiopulmonary resuscitation” decision with 
all adults with capacity and an assessment 
suggestive of increased frailty’. [15] Those who 
would not benefit from admission to critical 
care should ‘receive optimal care within the 
ward’. [16] In the case of COVID-19 patients 
this ward-based care may well involve use of 
oxygen and, for some, non-invasive forms of 
ventilation. [17] 

Areas of Agreement and 
Causes of Concern 

The key strength of this document, from a 
Catholic perspective, is that it is framed in 

relation to the risks, benefits and likely 
outcomes of the different treatment options. It 
is an evaluation of treatments not an 
evaluation of persons. The primary reason not 
to refer a patient to critical care is that this 
patient is unlikely to benefit but would have to 
endure the burdens of invasive treatment such 
as intubation and the risks of harm including 
the harm of dying in a highly medicalised 
environment. It is clear that increasing frailty 
decreases the likelihood of benefit from critical 
care and, as stated in Briefing Paper 1, 
likelihood of benefit is ethically relevant to 
allocation decisions. [18] The NICE guideline 
is also to be commended for making clear that, 
if a patient is in hospital and would not benefit 
from critical care, the patient should be offered 
‘optimal care within the ward’. [19] The 
decision should never be thought of as a 
choice between critical care or no care. 

It is also reasonable for the guideline to 
recommend that healthcare professionals raise, 
i n a s e n s i t i v e w a y , t h e i s s u e o f 
cardiopulmonary resuscitation (CPR). When 
CPR is needed it is always in response to an 
emergency and there is no time for reflection 
and discussion. However, in a patient who is 
frail and has other underlying health 
conditions, CPR is unlikely to be beneficial 
(despite the impression many people have from 
the media or from television hospital dramas) 
and, even if successful in the short term, CPR 
may cause pain or injury. To protect such 
patients from overzealous and harmful actions 
they need a ‘Do Not Attempt Cardiopulmonary 
Resuscitation’ (DNACPR) decision recorded in 
their notes. Hence, it is right to discuss the 
issue in advance, but sensitively and in a way 
that is clearly related to the risks, benefits and 
likely outcomes of this treatment (CPR) for this 
patient. Such an approach is in accord with 
Catholic principles. 
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There are, however, aspects of the NICE 
guideline that are causes for concern: 
• The first edition of the guideline was clearly 

defective in recommending that CFS scores 
be used with patients where the scale has not 
been validated (those under 65 or with stable 
long-term disabilities). 

• The rev i sed ve r s ions a re be t t e r i n 
recommending use of the CFS only for a 
subsection of patients and only as part of a 
‘holistic’ assessment of frailty, informed by 
relevant specialists. However, the guideline 
continues to illustrate what it means to be 
frail by reference to a threshold number ‘for 
example, a CFS score of 5 or more’. [20] 

• The guideline also includes a one-page 
‘critical care referral algorithm’ [21] to help 
clinicians decide whether to refer a 
COVID-19 patient to critical care. Again, the 
current version is better than the one given in 
the first edition, but it still includes the ‘over 
65’ and ‘CFS score of over 5’ criteria to 
illustrate assessments and it does not 
highlight the need to involve specialists in 
assessment of frailty and in the decision 
whether to refer the patient to critical care. It 
is likely that this one page summary will 
remain the most influential part of the 
guideline and there is a danger that the 
assessment will become a ‘tick box exercise’ 
if doctors are not adequately supported and 
rely on the algorithm. [22] 

• The guideline commendably states that those 
who would not benefit from critical care 
should receive ‘optimal care within the 
ward’. [23] However, in the algorithm this 
recommendation is reduced to ‘ward-level 
care safe currently: continue to review’. [24] 
This phrase does not make clear that ward-
level care should be ‘optimal’ for the 
individual patient, will not be the same for 
all patients and, for some, will involve active 
treatment options and not only symptom 
control. 

• NICE does not describe in any detail how 
frailty and co-morbidity can be combined 
into a holistic assessment. Without such 
detail, some units have produced tick-box 
‘decision support tools’ in which age, frailty, 
and co-morbidities are each scored with a 
number. Such combined numerical scores 
are simplistic, un-evidenced and misleading 
in that they typically treat age, frailty and co-
morbidity as independent variables. This 
leads to ‘double counting’ and to unfair 
discrimination against older patients and 
against those with pre-existing disabilities. 
One such ‘decision support tool’ has been 
highlighted in the media. [25] It was not 
produced or approved by NHS England or by 
NICE and was repudiated by both bodies. 
However, this repudiation received much 
less publicity than the original article [26] 
and similar decision support tools may be in 
use elsewhere. [27] There is no explicit 
warning in the NICE guideline of the dangers 
of adopting combined numerical scoring 
tools for deciding admission to critical care. 

Likely Outcomes and Refusals 
of Treatment 

Ethical decisions about offering or accepting 
treatment should consider the ‘risks, benefits 
and possible likely outcomes’. [28] A likely 
outcome that is less than full recovery is to this 
extent less beneficial and the patient should 
weigh up the benefits before accepting the 
risks and burdens of treatment. However, there 
is a problem with the way NICE expresses the 
aim of treatment as being to ‘recover from their 
critical care admission to an outcome that is 
acceptable to them’. [29] This goes beyond 
stating that partial recovery is less desirable 
inasmuch as it is partial. It invites the question 
as to whether life with disability is ‘acceptable’ 
to the patient. 
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The problem is not only that people are very 
poor at predicting how they would feel if they 
became disabled. [30] The deeper problem is 
tha t a sk ing what ‘qua l i t y o f l i f e ’ i s 
‘acceptable’ [31] invites the thought that some 
states are worse than death, some lives 
unworthy of life. Even to ask the question is to 
place on disabled people the burden of having 
to justify their future survival. [32] To invite 
people to refuse treatment because life with 
disability would be unacceptable to them is to 
encourage suicide by omission. [33] 

In this regard it is extremely worrying that in 
supporting documents for the NICE guideline 
the link for further advice on advance refusals 
of treatment directs the unwary reader to the 
website of Compassion in Dying. This is a sister 
organisation to Dignity in Dying, formerly 
known as the Voluntary Euthanasia Legalisation 
Society. Compassion and Dying promotes the 
use of advance refusals as a means to hasten 
death. This is evident from the wording 
provided by the organisation for an advance 
refusal of treatment in the context of 
COVID-19: 

If I develop symptoms of coronavirus 
(COVID-19), whether it is suspected or 
confirmed, I refuse the following: 
• to be admitted to a critical care 

department (i.e. intensive care or a 
high dependency unit) 

• mechanical ventilation, both invasive 
and non-invasive 

• all other life-sustaining treatment, 
including but not limited to clinically 
assisted nutrition and hydration, 
antibiotics and cardio-pulmonary 
resuscitation (CPR) 

• My priority is to be made comfortable 
and I accept all forms of palliative 
medications to ensure this. 

Note that this refusal is recommended to all 
patients without any knowledge of the benefits 
or burdens of the different interventions to this 
or that patient. It is a blanket recommendation 
of a blanket refusal of all life-sustaining 
treatment. Interventions which may well be 
burdensome with little prospect of benefit, 
such as CPR, are listed alongside non-invasive 
ventilation and clinically assisted hydration 
which are less burdensome and may well be 
beneficial at least in some situations for some 
patients. All interventions are refused which 
fall under the description ‘life-sustaining’ and 
thus the clear aim of this statement is to 
encourage the thought that one could or 
should avoid sustaining a life that falls below 
what is acceptable, a life unworthy of living. 
[34] 

Because this advance refusal omits any 
consideration of the burdens or benefits of 
specific treatments in relation to the individual 
patient, and because it includes the blanket 
refusal of clinically assisted nutrition and 
hydration whatever the patient’s particular 
circumstances, it is contrary to a Catholic 
understanding of respect for human life. 
Compassion in Dying have argued [35] that 
part of the benefit they provide is that the use 
of their refusal forms will bring ‘cost savings’ 
for the NHS. It is deeply regrettable that NICE 
should be associated, even indirectly, with the 
unethical promotion of blanket refusal of 
treatment as a means of rationing resources. 
[36] 

 
www.bioethics.org.uk  | Page  of 6 11

http://www.bioethics.org.uk


NICE Guideline on Critical Care in Adults: An Ethical Analysis 
 

Unacknowledged Triage and 
t h e D i s c o u r a g e m e n t o f 
Treatment 

The NICE guideline was updated on 9 April 
2020 to include links to ‘ethical guidance from 
the British Medical Association, the Royal 
College of Physicians and the General Medical 
Council’. [37] The guidance of the BMA 
addresses a situation where ‘demand outstrips 
the ability to deliver to existing standards’. [38] 
It envisages that this may require ‘withdrawing 
[life sustaining] treatment from an individual 
who is stable or even improving but whose 
objective assessment indicates a worse 
prognosis than another patient’. [39] It is useful 
to contrast this approach with the NICE 
guideline, which is based on the premise that, 
through great efforts of social distancing by the 
general public and through the provision of 
increased capacity within the NHS, there will 
always be enough resources to offer urgent life-
saving treatment to all those who could 
reasonably hope to benefit. 

Had the NHS been overwhelmed, as some 
health systems in other countries were, then 
the NICE guideline would have had to be 
revised to include some overt triage criteria 
related to an estimate of the resources 
available, but this did not happen even during 
the peak of demand. The NICE guideline 
advocated provision of critical care based on 
an individualised assessment of risk and 
benefit. Nevertheless, in practice it seems 
l i ke ly tha t a t l eas t some hea l thca re 
professionals have discouraged admission to 
hospital and / or admission to critical care for 
people who might have benefited out of a fear 
tha t o therwise the sys tem would be 
o v e r w h e l m e d . Th i s m a y b e c a l l e d 
unacknowledged triage. 

Unacknowledged triage, whether by omitting 
to refer patients or by discouraging patients 
from requesting treatments or by encouraging 
advance refusals of potentially beneficial 
treatment or by blanket policies for advance 
care planning [40] is not transparent and 
hence it carries the risk of causing avoidable 
harms. There are some indications that this has 
occurred during the pandemic, perhaps on a 
large scale. This is suggested, for example, by 
the decrease of 29% in people presenting at 
accident and emergency during the pandemic 
[41] and in the marked increase in overall 
deaths during the pandemic, not all of which 
are directly attributable to the virus. [42] 

It would be a cruel irony if the fear of scarcity 
has done greater harm than the scarcity itself, 
or if people who could have benefited have 
been refused admission while critical care 
beds were standing empty. NICE is clear that 
i t s gu ide l ine ‘does no t over r ide the 
responsibility to make decisions appropriate to 
the circumstances of the individual, in 
consultation with them and their families and 
carers or guardian’. [43] The pre-pandemic 
guidance on best practice for decision making 
in critical care remains valid, and the first 
question to consider is ‘How will critical care 
treatments help the person in the short and 
long term?’. [44] This in turn is an expression 
of the first duty of any doctor which is to ‘make 
the care of your patient your first concern’. 
[45] 
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